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TO THE 

RIGHT HONOURABLE LORD SELBORNE. 

My Lord, 

The very kind manner, in whicli you were pleased 
to receive the few observations which I lately ad- 
dressed to you on the subject of the Admiralty Rule in 
cases of Collision between Ships, encourages me to lay be- 
fore you, at somewhat greater length, the reasons which 
have led me to think that the Admiralty Rule should be 
preferred to the Common Law Rule in these cases. I am 
the more induced to do so, as it would seem from your 
Lordship's letter that the question is still open to consi- 
deration ; and I doubt not that discussion will, as your 
Lordship observes, " lead to a sound conclusion in the 
end/' 

Your Lordship, on bringing in your Bill for the re- 
form of the Judicature, is reported in the " Times " of 
the 14th ultimo to have expressed yourself as follows : — 

*^ In respect of collisions at sea, it is proposed to do away 
" with a rule which now holds good in the Court of Admiralty, 
'* and to adopt in its stead the rule of Common Law, as being 
*' more applicable to the general principle of contributory fraud or 
** contributory negligence. The rule of law is, that if the plain- 
** tiff is in the wrong he cannot recover from the Defendant, and 
" if the Defendant is in the wrong he cannot recover from the 
" plaintiff. But what the Court of Admiralty does is this: If 
** two ships run into each other, and both go to the bottom, as I 
" understand the practice, the Court of Admiralty adds the value 
*^ of both ships, and then divides the total between the two parties ; 
f' so that if I were the owner of a ship worth only 10,000i and 
** one of your Lordships was the owner of one worth 50,000/., you 
'* see how well I should fare in comparison with the owner of the 
•' better ship if both vessels weot down after a collision." 

A 2 
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The expression which your Lordship is reported to have 
made use of, that the " Court of Admiralty adds the value 
" of both ships together and then divides the total between 
" the two parties/* has, I find, led to some misapprehen- 
sion as to what really is the Law of the Admiralty on the 
point. It has been thought that your Lordship's meaning 
was that, if two vessels come together, the one worth 
10,000?., and the other worth 50,000/., and both go to the 
bottom, both being to blame, the values of the two ships 
are added together, making 60,000/., and that this sum is 
then dimded between the two ; so that the owner of the 
vessel, which was worth 10,000/. only, might thus re- 
ceive a compensation of 30,000/. I do not for one 
moment think that your Lordship entertained that 
opinion, or that your intention was to convey any such 
impression ; but I find that not laymen only, but even 
lawyers of some standing, to whom the principles of 
Admiralty Law are not very familiar, have thought 
that this was the Law of the Court of Admiralty. 
And it must be admitted that your Lordship's words 
would seem to imply that it is the owner of the worse 
vessel, who would benefit most under the Admiralty Rule. 
I propose therefore to explain clearly what the Ad- 
miralty Bule is, and in what respect it differs &om the 
Common Law Rule. 

Statement of the Law. 

I will take your Lordship's figures, and will assume 
that A and B are the owners of two vessels, worth 
respectively 10,000/. and 60,000/. ; that they come into 
collision, and that both alike are to blame for the 
collision, — ^that being a condition precedent to the equal 
division of the damages. 

And, first, I wiU assume that A's vessel goes to the 
bottom, and that B's is uninjured, — a not very unusual 
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occurrence in collisions at sea. Then A, who hsuk lost 
10,000^. by the sinking of his vessel, would, undw the _ 
Admiralty Rule, both being to blame, be entitled to 
recover one haM of hia loss, or 5,000^*^ from Bv 

Secondly, let U9 assume that B's vessel goes to the 
bottom, and that A's is uninjured ; then B, who has lost 
50,000/. by the sinking of his vessel, would be entitled 
to recover one moiety of hi» loss, or 26>000/., from A. 

Thirdly, I will suppose that both go the bottom^ both 
alike being to blame for the collision* Then A> 
having lost lOi^OOOZ, by the sinking of his vessel, is 
entitled to receive 5,000i. from B for a moiety of his 
damage ; whilst B is entitled to recover 25,000Z. from 
A for a moiety of his damage. Each loses 30,000/. ; 
A by having to bear the loss of one moiety of his own 
vessel, or 5,000/., and by having to pay to B 25,000/. 
for the moiety of his (B*s) loss ; and B by having to 
bear the loss of one moiety of his own vessel, or 
25,000/., and by having to pay to A 5,000/. for a moiety 
of his (A's) loss. The mistake of those, who think that 
the owner of a vessel worth 10,000/. might, by a col- 
lision with a vessel worth 50,000/., receive under the 
Admiralty Law no less a sum than 30,000/. as a compen- 
sation, arises from their supposing that the amount at 
stake is a common fund to be divided between two 
claimants, not a joint loss which has to be apportioned 
between them. 

Let us now see what the result would be under the 
Common Law Rule, where, if both are to blame, neither- 
can recover anything. In the first of the tluree cases 
cited above, the whole loss of 10,000/. would fall upon 
A; in the second, the whole loss of 50,000/. would fall 
upon B; and in the third case, B's loss woiQd be 
50,000/., whilst A's loss would be oidy 10,000/.,. or one-' 
fifth part that of B. And this too, be it observed. 
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although both may have been equally to blame for the 
collision, and although the fact whether one or both 
went to the bottom would depend very much upon the 
accident of which parts of the two vessels came into 
collision. A rule which depends upon so mere an 
accident can, I venture to submit, hardly be so equi- 
table, as the rule which directs that a loss resulting 
from the common fault of two parties shall be equally 
divided between them. 



Oeigin and History of the Abmiealty Rule. 

Before, however, I proceed to deal with this part of 
the case, I propose to show the origin of this rule of 
the equal division of damages in certain cases, its great 
antiquity, and its adoption by almost all the civilized 
nations of the world. Not, indeed, that I would advo- 
cate the retention of a rule or law merely because it is 
old, if it were otherwise shown to be bad ; but the fact 
that it has prevailed through so many centuries, and been 
adopted by so many diflferent nations, may possibly be 
some reason for its retention ; and at all events it ought 
not lightly to be rejected for a principle or rule which, 
so far as I am aware, prevails only in the Common Law 
Courts of this country, and possibly of the United States 
of North America. 

: And, first, I should observe that the old Civil Law 
seems never to have dealt expressly with the class of 
cases which we are now considering, — those in which 
both parties were to blame for the collision. It con- 
templated but two classes ; — ^those in which the collision 
was purely accidental, and those in which the coUision 
was the fault of one vessel only. In the former case 
neither party could recover, but in the latter the wrong- 
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doer had to bear all the loss. Thus it will be found ttiat 
in the Digests, lib* IX. tit. 11. Ad legem Aquiliam, f r. 29; 
as quoted in Pardessus' CoUeetion de Lois Maritimes^ 
Tol. I. p. 94, two clB^sses of cases only are contemplated^, 
— ^accidental damage,. and damage by the fault of one 
©f the parties. Again, vet the Eiragm^nta Synopseos 
Basilicorum Minoris, Art. XVII., entitled De nave 
alteram nayem offendente (Pardessus,. vol. I. p. 198*y, 
the law is thus laid down : — 

''iN'avid, vulgS carabion, vel aliud' navigiuin,. si fn. alteram 
irayem impingat; eamque immergat, si quidem magna via venti 
fiiit, et hinc apparet, noir YerS ex malbficio vel ihcuriS guber- 
natoris vel nautaruiu navis servatse^ navem alteram perditam 
fiiisse^ neque nautas neque gabernator tenentur; Si verd non 
magna sit vis venti| quae pro caas& naufn^ii alterius navia 
reputari possit,. tenentur et gubernator et proreta et nautas." 

So also in the Lex Rhodionan Maritima, Art. XXXVI. 
(Pardessus, vol. I., p. 253), the same law is laid down 
rather more in detail. Such then appears to have 
been the old Civil Law on the point; and possibly 
the fact, that the case of both vessels being to blame 
was not at that time contemplated, will explain why 
the rule of the equal division of damages found no 
place in that Law. 

To find the origin of the Rule„ we must go to> the 
collections of Maritime I^aws, which date from the 
revival of civilization and commerce in Europe in 
the 12th, lath, and 14th centuries. I refer to the Oon- 
solato del Mare, the Laws of Oleron, the Ordonnances 
of Wisbuy, the Siete Partidas, the Black Book of the 
Admiralty, the Jugemens de Damme, and others of the 
same period. From these it is that the General Mari- 
time Law of Europe was framed ; and it is here that we 
shall find the principle of the equal division of damages 
in certain cases of collision for the first time laid down. 
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And fiist as to the Oonsolato del Mare. This collec- 
tion of Maritime Law, written originally in a mixture 
of Spanish, Catalan, and Italian, became the code for 
.all the maritime nations bordering on the Mediter- 
ranean. Whether, indeed, it was compiled, as the 
Abb6 Ga^tan maintains, for the inhabitants of Pisa 
in the year 1075, or whether, as Pardessus contends, 
it dates, perhaps two centuries later, certam it is 
that this is one of the oldest collections of Maritime 
Laws now extant. Pardessus gives us a copy of the 
original, and a Erench translation thereof, in the 
2nd Volunie of his Collection de Jiois Maritimes. 
At pages 174-7 of this volume will be found Chapters 
155, 156, and 157, which relate to collisions, but deal 
mainly with those occurring between vessels at anchor, 
or when coming to an anchor. The provisions are 
minute, sometimes perhaps slightly contradictory, but 
the principles laid down are clearly these : that if the 
collision arises from the fault of one only of the vessels, 
that vessel shall pay the whole of the damage ; that if 
the collision is purely accidental, no damages whatever 
are due, as under the old Civil Law ; but that where 
the collision arises from the fault of both parties, in 
such cases the damages are to be paid, not in whole, but 
in part. 

The words of the 157th chapter are as follows : 

** Lorsqu'un navire est le premier anore quelque part, celui qui 
viendra ou entrera apr^s doit s'ancrer de manidre k ne lui causer 
aucun dommage ; s'il lui en cause, il est oblig^ de rindemniser 
selon ce qui est contenu, ^clairci et certifie dans le chapitre ci- 
dessus. Mais il faut entendre que le navire ancre le premier ne 
change point les ancres ni les cdbles qu'il avoit, dedans ou 
dehors, depuis que le navire entr^ apres lui se sera ancr^. S'il 
les d^place ou les change apr&s que ce dernier navire sera ancr^, 
et que le premier rejoive quelque dommage, le navire entr^ aprSs 
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lui ne doit pas rindemniser en totalite, mais seulement en partie^ 
parce que ce premier navire a chang^ ses ancres et ses cables 
dedans et dehors/' 

Here, then, we see a new principle introduced, 
namely, that if the collision arose from the fault of 
both, the damages were to be shared between them, 
I may also observe that the words in the original, " mas 
" de partida," which hare been translated by Pardessus 
" mais seulement en partie," might perhaps more pro- 
perly be translated " but in moieties," it being perhaps 
not unfair to assume that a partida or division, where 
two vessels are^in question, would mean an equal 
division between them, unless the contrary was ex-, 
pressed. 

But whatever may be the true interpretation of this 
passage in the Consolato del Mare, there can be no 
doubt as to what was the rule, when we turn to the 
Laws of Oleron, — a collection of almost equal antiquity 
with the Consolato. Whether, as some say, they were 
brought to England by Richard the First on his return 
from the Holy Land ; or whether, as Leibnitz affirms, 
they were the work of Otho when he was Lord or 
Seigneur of Oleron 'by the cession made to him by 
Richard of the provinces of Guienne and Poitou; or, 
again, whether, as Pardessus maintains (vol. I. p. 296), 
they are of Prench origin, and were in use in Aquitaine 
even before that province was acquired by Henry the 
Second on his marriage with Queen Eleanor; certain it 
is that they are of very ancient date. They are said to 
have been originally composed in old Gascon Prench, 
and were regarded as a high authority, not in Prance 
only, but in England, Spain, and probably all the other 
maritime countries of Europe, — copies thereof having, as 
will presently be seen, been incorporated into the Black 
Book of England and into the Siete Partidas of Spain. 
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The 16 th Article or Law is that which relates to 
coUisions between ships. It is given at length in 
Pardessus, vol. I. p. 334, and in other works too 
numerous to mention. A copy of it also will be found 
in the very beautif td edition of the Black Book of the 
Admiralty, edited by Sir Travers Twiss, imder the direc- 
tion of the {H*esent Master of the Bolls, to which I 
shall presently have occasion to refer more at length. 
The text of the Article does not diflfer essentiialty in any 
of these writers, and I shall therefore quote it as it 
appears in Sir Travers Twiss' work at ^g® 108*- It is 
in these words t — 

'^ Une nef est en ung eon vers amaree et estant a ss maree ovee 
autre nef vient et fiert le nef qui est en sa puz, en telle maniere 
quelle est endommagee du coup que loutre nef luy donne, et y a 
des Tins enfondre dedens, le dommage doit estre apprisie et party 
par moitie entre les deux nefs et les vins qui sent dedens lea 
deux nefs doivent partir du dommage entre les marchants, le 
maistre de la nef qui a ferue lautre est tenu a jurer, luy et ses 
mariners, quelz ne le firent mye de bon gre. Et est raison pour 
quoy cest jugement est fait. Et ainsi fuist quil auroit tout le 
dommage amende une vieille nef si myst volentiers en la voie 
dune meillure nef pour cuider q,yoir lautre nef se elle eust tons 
ces dommages, mais quant elle sceit quelle doit partir a la moitie 
elle se mett voulentiers hors de la voje. Et cest le jugement 
en ce cas." 

The translation of this article as given on page 109 
of Sir Travers Twiss' work, and which is copied 
from a very rare book entitled " Rutter of the See," 
printed in St. Paul's Churchyard in the year 1536, is as 
follows : — 

** It may so be that as a shyp lyeth ankered at rode, another 
shyp Cometh out of the see, and by mysguydynge hy tteth agaynst 
the shyp that is in the way, so that the shyp is domaged with the 
stroke that the other shyp gave it, and there is wyne shedde on 
both partes, the losse ought to be praysed and devyded half to 
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half betwene the shyppes, and the wynes lost in the said shyppe 
also among the marchauntes, and the mayster of the ship that hyt 
the other must swere on a boke^ and his marchauntes with hym^ 
that he dyd it not with his wyll. The reason why this jugement 
was made is, that an olde ship wyllyngly lyeth not in the waye of 
a better, so fer forth as it knoweth not to domage it by grevyng, 
but whan it knoweth wel that it must part by halfe it wyll passe 
by out of the way. Suche is the jugement/' 

And the meaning of the Article I take to he this : — 
" That if a vessel coming in from sea runs into a vessel 
" which is anchored in the fairway, and damage is done 
" to both, the loss shall be home in moieties between 
" the pEurties, if it is proved on the oath of the master 
" and crew of the incoming vessel that the damage was 
" not done. wilfully ; and the reason," it says, "for this 
*^ decree " (that is to say, the equal division of damages) 
" is this, that if the master of an old ship thought that 
" he would get full compensation in the event of being 
" run down, he would wilfully put his vessel in the fair- 
" way ; but that if he knew that he would only get a 
" moiety of his damages, he would take care to put her 
" out of the fairway." I am not now concerned with 
the reasoning, but only with the fact. I should here 
observe that the marginal note on page 108 of Sir 
Travers Twiss' work, " Damage done to a ship at roade 
" by another ship by chaunce," would seem to imply 
that this rule referred only to cases in which the collision 
was accidental. But this can hardly be so, for the words 
" volentiers en la voie " and " voulentiers hors de la voye ** 
seem to point to the fact that the vessels had the power 
of avoidiQg the collision, had they both taken the proper 
precautions, the one by not lying in the fairway or 
channel, the other by steering clear of her. 

I am confirmed in this view of the Article by two 
passages which I find in an old work in my possession, 
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entitled " Les Us et Ooutumes de la Mer," printed at 
Rouen in 1671, containing the laws of Oleron, and of 
Wisbuy, and other interesting documents. Commenting 
upon this Article of the Laws of Oleron, the learned 
authors at p. 56 observe, " ont excepts toutes ensemble 
" le dol, et consider^ qu'il y pent avoir du mauvais 
" dessein en Tun et en Tautre, et que tous deux, Tagent 
" et le patient, sont blfi;mables ou punissables, et leurs 
** excuses fort obscures/' And lower down on the same 
page they say, "Lesjuriconsultes nomment et qualifient 
" cette decision par moiti^, Judicium Rusticorum." II 
" se pratique ordinairement par les arbitres, arbitrateurs, 
" et aimables compositeurs, lors et quand Tinterieur des 
" parties, oule motif de la question n'est pas a d^couvert 
" et connu ; ou bien quand il y a de la coulpe de part 
" et d'autre." From this it would seem clear that this 
Article was held, at all events at that time, to apply to 
the case of both parties being to blame, and that in such 
cases the damages were to be equally divided between 
them. 

Here then we find a somewhat different principle 
introduced from those laid down both in the old Civil 
Law and in the Consolato del Mare. By the old Civil 
Law a party was entitled to recover only in the event 
of his proving that the collision was solely the fault of 
the other party ; in all other cases no damages were 
recoverable. By the Consolata del Mare the party re- 
covered, if the blame rested solely with the other party; 
but if the collision was purely accidental, neither party 
recovered ; and if both were to blame, the party dam- 
nified could claim a part of his damages, or, as I venture 
to think, a moiety thereof. By the laws of Oleron, how- 
ever, there were again only two classes of cases, as in the 
old Civil Law; if the collision was solely the fault of 
one of the vessels, damages were due ; in all other cases, 
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including those where the collision was accidental, as 
well as where it was the fault of both, the damages were 
equally divided between them. 

I now come to the Ordonnances of Wisbuy, the col- 
lection of laws, which obtained currency amongst the 
northern nations and those borderiug on the Baltic. 
Some writers have thought that they were even more 
ancient than the laws of Oleron ; but, according to Par- 
dessus, vol. I. p. 426, they date from the first half of 
the fourteenth century, when Wisbuy was in the height 
of its prosperity, and before its destruction by the King 
of Sweden in 1361. A copy of these Ordonnances is 
to be found in the 1st volume of Pardessus, but I prefer 
to quote them from the old work, to which I have 
abeady referred, " Les Us et Coutumes de la Mer,'* as 
the language is shorter and more concise than in Par- 
dessus ; and its date, which is 1671, is slightly anterior 
to that of the copy which Pardessus seems to have con- 
sulted. Now the 50th of these Ordonnances is in these 
terms : " Si deux navires se choquent et se heurtent, dont 
" est fait dommage, il sera pay6 par moiti6, si ce n'est 
" que les gens de Tun d'eux Tait fait exprfes, auquel cas 
" il payera le tout." And the 70th is in these words : 
" Un navire estant k la voile fait dommage d. un autre, 
^* si le madstre et les matelots jurent qu'ils ne I'ont pas 
" fait expr6s, et qu'ils ne I'ont peu 6viter, le dommage 
'* sera pay6 par moiti6 ; et s'ils refusent k jurer, il sera 
" pay6 par le navire qui aura chass6 et couru sus." 

Here then we have the rule laid down as in the laws 
of Oleron ; namely, that the damages are to be divided, 
unless they have been occasioned by the fault of one of 
them only, in which case he shall pay the whole. 

A few words will dispose of the Siete Partidas, — ^the 
code of laws made by Alphonso the Wise, between the 
years 1256 and 1266, for the use of Spain. In the Far- 
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tidas themselves I do not find any provision made for - 
the case of a collision between two vessels. Owing, 
however, to the commercial intercourse subsisting with 
Aquitaine and the west coast of France, a copy of the 
laws of Oleron found its way at a very early period into 
Spain ; and accordingly a Spanish translation of these 
laws was annexed to the Fartidas, and thus became a 
part of the Maritime Code of Spain. The Spanish 
version of these laws is given in the sixth volume of 
Fardessus ; and at page 60 of that volume will be found 
Article XV., which relates to collisions between vessels. 
The important words in the Article are as follows : " El 
" danno deve ser preciado, e pagarlo asi en su parte 
" medio por medio." 

Again, we have the Black Book of the Admiralty, 
which contained the Code of Maritime Law for this 
country. This book seems to have been begun in the 
reign of Edward the Second or Edward the Third ; cer- 
tainly not later than the Inquisition of Queensborough, 
held in the reign of Edward the Third, and in the year 
1375. A beautiful edition of this work was edited, as I 
have already stated, by Sir Travers Twiss in the year 
1871. The work consists of several Farts, one of which 
contains, as has been already stated, the famous laws of 
Oleron in extenso. The 15th Article, which relates to 
damage by coUision at sea, is to be found at page 108 of 
Sir Travers Twiss' Book. Another Fart, that marked B.^ 
contains the Instructions to the Lord High Admiral ; 
and the 20th Article of those Instructions, which is to 
be found at page 36 of Sir Travers Twiss' edition, is in 
these words : 

** Item, que nulle nef ne vessel de la flotte pour orgueil ne pour 
hayne ou enuye sur la mer ou entrants es ports ou en port ottroie 
yeille au dommage dautre nef ou vessel de la flotte ou pris par 
ceulx de la flote, sur paine de faire plaine amende de ce qui e&v 
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endommage en son deffault Et qui endommage et debryse 
autres entrants aux ports ou dedens ports ou sur la mer nen- 
Yoillantz par ^^use de tempeste ou autrement, il paiera et 
amendera la moitie du dommage a la discrecion et jugement de 
ladmiral7' 

The translation of this Article^ as given in an old 
book which was form^ly kept in this Eegistry, and a 
copy of which is given at page 37 of Sir TraVers Twiss' 
work^ is as follows : 

** Item, ttat noe ship or vessell of the fSeete through obstinacy, 
or hatred, or envy upon the sea, or entring into ports shall 
endamage any other shipp or vessell of the ffleete, or taken by 
those of the ffleete upon paine of making a full satisfaction for 
yrhat is endamaged by his default. And hee whoe endammageth 
and gplitts others which are comeing to the ports, or within the 
ports, or upon the sea by reason of storme or otherwise unwill- 
ingly, hee shall pay and make amends for halfe the damage at the 
discretion and judgement of the admirall/' 

Thus we have again the same rule which we found 
laid down in the Laws of Oleron, and which diflfers, as I 
have shown, from the rales in the Oonsolato del Mare 
and in the old Civil law. 

I will only refer to two other authorities, — the Juge- 
mens de Damme, Cap. XV., quoted in Pardessus, 
vol. I. p. 379, a cod« of Maritime Law issued at a 
very early period for the use of the Low Countries; 
and to the Coutumes Maritimes d'Amsterdam, Art. 12, 
18, and 14 (Pardessus, vol. I. p. 412) ; — in both of 
which the same rule is laid down, namely, that, except 
in the case in which the collision arises from the* fault 
of one only of the parties, the damages shall be divided 
equally between them. 

I fear that I must have wearied your Lordship with 
these details ; but it appeared to me desirable that I 
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should show, by quotations from the original works, the 
origin of this Rule of the equal division of damages. 
The result then would seem to be this : Under the old 
Civil Law no person could recover for damage sus- 
tained in a collision between ships, imless he could 
prove that it was solely the fault of the other party ; 
this is now the rule of the Common Law Courts of this 
coimtry. In the 11th or 12th century this law was 
superseded, so far as the countries bordering on the 
Mediterranean were concerned, by the Consolato del 
Mare, which drew a distinction between cases in 
which the collision was accidental, and those ill 
which it was the fault of both parties ; — holdiag that 
in the former case each party must bear his own loss, 
and in the latter that the damages should be divided 
between them ; this, as I will presently show, is now the 
Law of the Admiralty Court of England, and, I may add, 
of almost all the other maritime nations of the world. 
It happened,, unfortunately, that the codes following 
the Consolato del Mare drew no such distinction 
between cases of accidental collision and those in which 
both parties were to blame, holding that in all cases, 
except those in which the collision was proved to 
have been the fault of one party only, the damages 
should be divided equally between them. This rule or 
principle was, as I have endeavoured to show, intro- 
duced into Prance by the laws of Oleron, into Germany 
and the Northern States by the Ordonnances of Wisbuy, 
into Spain by the Siete Partidas, into England by the 
Black Book of the Admiralty, into the Low Coimtries 
by the Jugements de Damme and the Coutumes Man- 
times d' Amsterdam. A Bule, which was thus common 
to the Codes of all the principal maritime states, neces- 
sarily became a part of the General Maritime Law of 
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Europe ; and as such, as we shall see, it maintained its 
ground until a comparatively recent time. 

Nor, indeed, is it to be wondered at that the distinfe- 
tion between accidental collisions and those in which 
both parties are to blame, was not much regarded at a 
time when, as Valin says, " les abordages en route ^taient 
fort rares," and when, of course, collisions in which both 
were to blame were still more rare. No doubt it would 
have appeared to be a work of supererogation to make a 
law for a case, which might never or hardly ever happen. 
Cases indeed, in which both parties are to blame for a 
collision, are not even now very frequent ; but, some fifty 
years since, when there were no steamers, and when vessels 
were, like angels' visits, few and far between, such a case 
cotdd hardly ever have occurred. It is only in recent 
times, when the seas, especially those which surround 
this country, are covered with vessels, steam as well as 
sailing ships, all hastening to their destinations as fast 
as steam or sail can carry them, and when collisions 
have become only too numerous, that attention has been 
drawn to the subject, and that it has been seen what an 
essential difference exists between accidental collisions 
and collisions in which both parties are to blame. It is 
probably to this circumstance that is due the slow pro- 
gress which was made in distinguishing between these 
two classes of cases, and the adherence, down almost to 
the present century, to the Rule as it was laid down in 
the Laws of Oleron and the codes of Maritime Law 
which succeeded it. I will proceed to show this by 
reference to the course of legislation in one or two of 
the principal maritime states of Europe. 

I will take, first, the case of Prance. In the Ordon- 
nance de la Marine of 1681, liv. III. tit. VII. Des 
Avaries, we find the law of collision very shortly and 
concisely stated in sections 10 and 11. 

/GoSgle 
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Section 10 is in these words : 

*'En cas d'abordage de vaisseaux, le dommage sera pay^ 
^galement par les navires qui Tauront fait et soirffert, soit en 
route, en rade, ou au port" 

And section 11 is as follows : 

^' Si toutefois Tabordage avait ^t^ fait par la faute de I'un des 
maitres, le dommage sera r^par^ par celui qui Taura caue^." 

Here then we find, even in the time of Louis XIV:, 
the same principle or rule which was laid down by the 
Laws of Oleron, namely, that the damages were to be 
divided equally between the parties, except where it 
should be proved to have been the fault of one of them 
only. And it is remarkable that Valin, who comments 
at great length on these two sections (p. 596 to 605 of 
the Edition of Becune, printed at Poitiers in 1829), 
whilst stating that the word " ^galement " means 
"par moiti^," never once mentions the case of a 
collision in which both parties are to blame y it seems 
indeed, never to have occurred to him. 

The same rule, indeed, of the equal division of damages 
will be found in the laws of other European States. 
Thus, in the Code Maritime of Frederick the Second of 
Denmark, passed in 1561, Arts. 56, 57, and 58 (Par- 
dessus, vol. III. p. 261), and again in the subsequent 
code of the same country made by Christian the Eifth 
in 1683, chap. III., ss. 4, 5, and 6 (Pardessus, vol. III. 
p. 289), we find the same provision for the equal division 
of the damages as in the Ordonnances of Louis XIV, 
and in the Laws of Oleron. In the Ordonnance also 
of the Pays-Bas of the 19th July 1551, sections 46, 47, 
48, and 49 (Pardessus, vol. IV. p. 61-63), and in the sub- 
sequent Ordonnance of Philip the Second of 1563, 
tit. v., sections 1, 2, 3, and 4, the same provisions are 
found 
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Othw dispositions, diflfering slightly from these, may 
have been, and no doubt were, made by some nations, 
as, for instance, by Sweden ; but it may be stated gene- 
rally that the rule, laid down by the Laws of Oleron, — 
that the damages were to be divided equally between 
the parties in all cases, except where the collision arose 
from the fault of one of them only, — ^became, as being 
a part of the Greneral Maritime Law, the law of all the 
maritime states of Europe. 

Towards the end of the last century, however, wheji 
commerce had increased and ships had become more 
numerous, it began to be seen that there was an essen-' 
tial distinction between collisions the result of pure 
accident, and those in which both parties were to blame, 
and that different principles should be applied to them. 
I will instance this again by a reference to the course 
of legislation in Erance. The question seems to have 
been considered, when the codes were being prepared, 
in the early part of the Eirst Erench revolution ; and 
accordingly the 407th Article of the Code de Commerce 
is in these words : — 

^^Eq cas d*abordage 3e navires, si rSv^nement a 6t6 purement 
fortuit, le dommage est support^, sans r^pStition, par celui^ des 
navires qui I'a eprouvfi. 

'^ Si I'abordage a 6t6 fait par la faute de Tun des capitaines, le 
dommage e^t pay^ par celui qui Ta causS. 

'^ S'il 7 a doute dans les causes de Fabordage, le dommage est k 
frais communs et par 6gale portion, par lea navires qui Tont fait et 
soufFert." 

But even here it will be seen that there is no very 
clear or distinct provision made for the case in which 
both parties are to blame; The first paragraph relates 
to a collision "purement fortuit," the second to the 
case in which one party only is to blame, and the third 
to the case " where there is doubt" as to which of the 
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two was to blame. In commentmg, however, on these 
words, " S'il y a doute dans les causes de Tabordage/' 
Paillet, in a note on page 548 of his work, " Manuel de 
Droit Frangais," whilst admitting that they are very 
obscure, remarks : — 

• *' Mais il peut 6tre certain que Tabordage n'eet pas fortuit ; et 

eependant impossible de dire qael est le capitaine dont la faute Ta 
occasion^. C'est probablement le cas de doute dont yeut parler 
rartiele.*' 

It is true that he does not state distinctly that the 
third paragraph applies to the case in which both 
parties are to blame ; but he says that it applies to the 
case, in which it is quite certain that the collision was 
^ot accidental. And as it is also quite certain that 
neither the first nor the second paragraph of the 
Article applies to the case in which both vessels are to 
blame, it seems to follow that it must come under the 
third paragraph. At all events I believe that there is 
no doubt that the law of France at present is that, 
where both are to blame, the damages shall be divided. 

Let me now proceed to consider what has been the 
course of legislation in this country on the subject. And 
first I should observe that there can be little doubt that 
this country, following the Black Book of the Admiralty, 
at one time held (I am now speaking of the Courts of 
Admiralty) that the damages were in all cases to be 
divided equally between the two, unless it could be shown 
that it was the fault of one of them only. When it was 
that the Admiralty Court proceeded to draw a distinction 
between cases of accidental collision and cases in which 
both parties were to blame, I will not pretend to say. 
Suffice it to say that the rule now is, that in cases of acci- 
dent neither party is entitled to recover, but that where 
it is the fault of both parties, the damages are equally 
divided between them. Lord Stowell, then Sir William 
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Scott, in the case of the ** Woodrop-Sims," reported in 
the 2nd vol. of Dodson's Admiralty Reports, p. 85, in 
speaking of the way in which a collision may happen, 
says: — 

'^In the first place, it may happen without blame being 
imputable to either party, as where the 'loss is occasioned by a 
storm or any other vis major ; in that case, the misfortune must 
be borne by the party on whom it happens to light, the other not 
being responsible to him in any degree. Secondly, a misfortune 
of this kind may arise where both parties are to blame, where 
there has been a want of due diligence or of skill on both sides ; 
in such a case the rule of law is, that the loss must be apportioned 
between them, as haying been occasioned by the fault of both of 
them," 

This then is the law of the Admiralty Court in 
this comitry, as laid down by Lord Stowell, and as 
aflSrmed subsequently in numerous cases by Dr. Lush- 
ington, and by the Judicial Committee of the Privy 
Council. I may add, that by the words " that the loss 
shall be apportioned between them,'* Lord Stowell 
clearly meant that it was to be divided equally between 
them, as stated by Lord Giflford in the case of Hay v. 
Le Neve, 2 Scotch Appeal Cases, p. 395, as well as by 
Dr. Lushington in the case of the " Milan,** 1 Lush- 
ington Reports, p. 402-3, where he reviews, at con- 
siderable length, the Admiralty Law of the equal 
division of damages, in cases where both parties are to 
blame. It is, as I have already stated, the law originally 
laid down in the old Consolato del Mare. 

The same law also exists in the United States of 
America, which has the next largest marine to our- 
selves. Thus, Conkling, ia his United States Practice, 
observes, repeating Lord^ Stowell's words in the case 
of the Woodrop-Sims, that where the collision has 
been accidental " the misfortune must be borne by 
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" the party on Tdiom it happened to Kght." And 
Kent, in his Commentaries, vol. III. p. 293, says, 
" This was the doctrine of the Roman Law, and this is 
" the rule of the Maritime Law of Europe.*' The rule 
also, that where both are to blame, the damages shall be 
equally divided between them, is also stated by Kent, 
Story, and other writers on American Law, to be the 
rule of the Admiralty Court in the United States ; and it 
appears to have been acted upon in the case of the Bay 
State, 1 Abb. Adm., 235 ; the " Catherine," 17 How,, 
170; and the "Miranda,'* 6 McLean, 221. I ought, 
however, at the same time to say, that if the case comes 
before the American Common Law Courts, the Rule of 
our Common Law Courts would seem to be followed by 
them. 

It seems unnecessary to trace further what may be 
the existing law of other maritime states on this point. 
We have seen what the law is, as administered by the 
Admiralty Courts in the three most important maritime 
coimtries of the world, — England, the United States, and 
France. Practically it is the same in all the other 
countries of the world, so far, indeed, as regards cases 
in which both parties are to blame ; all administer the 
same law,— all declare that the damages shall be equally 
divided between them, — all, with the exception of the 
Common Law Courts of this country, and possibly those 
of the United States of North America. 



Reasons for and against the Admiralty Rule. 

But it may, perhaps, be said that the fact of the 
great antiquity of this rule, or even of its adoption by 
all the other nations of the world, may be no reason 
why it should be preferred to the rule of the Conimon 
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Law Courts ; that this latter rule is founded upon the 
old Roman Civil Law, and that, on that account alone, 
it is entitled to great respect. I am indeed far from 
thinking that the old Civil Law is not entitled to the 
greatest respect, although it is not always that the 
Common Law Courts of this country have so spoken of 
it» But it must not he forgotten that that rule of the 
Civil Law has heen laid aside ; and that another, and, as 
I conceive, a better law has been deUberately adopted 
by all the maritime nations of the world, and has been 
adhered to through many ages. I am, however, quite 
content that the question should be. looked at on its 
merits, apart from antiquity or authority; and I will 
therefore now proceed to state why the rule of the 
Admiralty ought, in my opinion, to be preferred to that 
of the Common Law Courts. 

Valin, speaking of the riile of the equal division of 
damages in his " Commentaire sur I'Ordonnance de la 
" Marine," p. 597, puts the case very clearly. He says, — 

" C'etait le moyen le plus propre d rendre les capitaines ou 
maitres de navires extreinement attentifs k eviter tout abordage, 
Burtout ceux des Mtiments faibles et plus susceptibles d'etre in- 
commodes par le moindre choc, en leur rendant toujours presente 
la crainte de supporter la moitid du dommage qu'ils en pourraient 
recevoir. Et si Fon dit qu'il aurait 6i6 plus simple et plus court 
de laisser pour le compte particulier d'un cbacun le dommage 
qu'il aurait regu, comme provenant d'un cas fortuit, la rfiponse 
est qu alors les capitaines de gros navires n'auraient plus craint de 
heurter les batiments d'une beaucoup moindre force que les leurs ; 
rien done de plus juste que la contribution par moitii,^* 

I will endeavour to follow out this idea yet f urtffer. 
It is a well known fact that, if a vessel with her how, 
which is her strongest part, strikes another vessel in her 
midships, which is her weakest part, she may send the 
other vessel to the bottom without sustaining any or 
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scarcely any injury herself. Suppose then that the 
captain of a vessel found himself in danger of collision 
with another vessel, and that he knew the law to be 
that, if both were to blame, each would bear his own 
loss, what would he instantly do ? Why, without doubt, 
turn his bows towards the other vessel, feeling that, if 
each party had to bear his own loss, it would be better 
for him to receive the blow upon that part of the 
vessel which could best resist it. Fortunately for navi- 
gation at the present time, all courts, except the courts 
of Common Law in England and in the United States, 
hold that, if both are to blame, the damages shall 
be divided equally between them. The captain of a 
vessel, therefore, when in a position of diflBculty, 
endeavours as far as possible to avoid doing damage 
to the other vessel, knowing that he may have to 
bear the half of it, even should the other have ajso 
been found to blame. But I dread to think what would 
be the result, if it were the general rule that, when both 
are to blame, each should bear his own loss. Each captain 
would, in the interest of his owner, turn his bow towards 
the other vessel, and both would frequently go to the 
bottom. This is one of the principal reasons why, apart 
from its equity, the Admiralty rule ought, in my opinion, 
to be adopted, — as it tends to prevent, if not collisions, at 
all events the very serious consequences that may result 
from them ; whereas the effect of the Common Law rule, 
if generally adopted, would, in my opinion, be to render 
the consequences most disastrous. 

I will now proceed to notice some of the objections 
which I have heard urged against the Admiralty Rule by 
some whose opinions are entitled to- the greatest weight: 

And first it has been said that the Admiralty Rule of 
dividing the damages equally between the parties is an 
attempt to do perfect equity between them, on the 
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assumption that both had been equally to blame for the 
collision ; whereas it might well happen that one of them 
might be much more to blame than the other, and in 
that case it would not be perfect equity. I am quite 
prepared to admit that the rule of diyiding the damages 
does not always do perfect equity between the parties ; 
and that a rule which left it to the court to say what 
amount of blame attached to each vessel in a coUisioUr 
and to apportion the damages accordingly, might gene- 
rally be more equitable: The att^npt, indeed, was once 
made in the Courts in Scotland, in the case of Hay v. 
Le Neve, reported in the 2nd vol. of Shaw's Scotch 
Appeals, p. 395, with what result T will now proceed to 
state. It was the case of a vessel called the *' Wells,*' 
which was lying at anchor in the Frith of Forth, when 
she was run into and sunk by a vessel called the 
** Sprightly.'' In the Admiralty Court of Scotland 
the Judge, Admiral pronounced the ** Sprightly '* solely 
to blame for the collision, and condemned her in 
the whole of the damages ; but on appeal to the Court 
of Session the Court came to the conclusion that both 
vessels were to blame, but that the greater share of the 
blame rested with the " Sprightly j" and with a view to 
do perfect equity between the parties, it made the 
owners of the "Sprightly" liable for two thirds of the 
damage, and the "Wells'' for the remaining one third 
part thereof. The case was thereupon appealed to the 
House of Lords, and after a very full hearing it was 
held that, as both vessels had been to blame for the 
collision, the damages must, in accordance with the 
Admiralty rule, be equally divided between them. 
Lord Giflford, in giving judgment, referred to the case 
of the " Woodrop-Sims," already cited, and to another 
case called the •* Judith-Randolph," decided by Sir 
Charles Hedges, the Judge of the High Court of Admi- 
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talty in Queen Anne's reign, in which, although it WM 
expressly declared that one of the two vessels had been 
most to blame, the damages were divided equally 
between them. Lord Gifford also, after stating that he 
had had the benefit of a personal conference with Lord 
Stowell on the subject, observed that not only was it 
the rule of other European States, but that *' it might 
'* be extremely difficult to regulate the quantum of 
" neglect on the one side and on the other, and to 
*• apportion the damages by any other rule." And it 
is, no doubt, this difficulty which has induced all civilized 
nations, £rom the time of the Gonsolato del Mare down- 
wards, to adopt the rule of dividing the damages when 
both parties are to blame. 

But if the rule of the Admiralty may not perhaps 
always do perfect equity between the parties, what shall 
we say of the Common Law rule ? Why,* that it would 
often do the most perfect injustice between them. It 
will, no doubt, be admitted that, if both parties have been 
to blame for a collision, each of them ought in equity 
to bear a portion of the damages, more or less perhaps, 
according to their greater or less culpability. But by 
the Common Law Bule each party bears his own loss ; 
and it might therefore happen that under this Rule the 
whole loss would fall upon the vessel that had been 
almost wholly free from blame. Indeed, this would 
generally be the case, for the vessel that had run stem 
on into the other would almost certainly be the greater 
delinquent, and yet she would almost as certainly, if 
she ran into the other's midships, come off harmless. 
Although, then, I would admit that the Admiralty Rule 
as now administered may not always do perfect equity, 
it certainly would do it more frequently and more surely 
than would the Common Law rule, ^hich leaves each 
party to bear his own loss. 
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Another objection made to the Admiralty rule is, as I 
imderstand it, this :-— Taking your Lordship's figures that 
one vessel. A, is worth 10,000/., and the other, B, is 
worth 50,000/., and that both go to the bottom, then, 
under the Admiralty Rule, B would have to pay to A 
5,000/., or one half his loss, and A would have to pay to 
B 25,000/., or one half of his loss ; so that the result 
would be that in the adjustment of the accounts 
between the parties A would have to pay to B a balance 
of 20,000/. And it is said that this seems to be hardly 
fair " in the case of a common and equal fault, merely 
" because one happens to have risked a more valuable 
•* property than the other." But the answer to this 
objection is, it seems to me, that the question is not 
what may have been the value of the property risked 
by each, but what is the damage that each has sustained. 
B has sustained a loss of 60,000/., and if A had been 
solely to blame for the collision there would have been 
no injustice in making A liable for the whole 60,000/., 
subject, of course, to the limitation of liability conferred 
by the statute, although the amount of property risked 
by A had been only 10,000/. So, therefore, I can see 
no injustice in making A liable for a moiety of the 
damage, or 25,000/., if A and B together have done 
the damage. It is the damage done, not the instrument 
by which that damage is done, that we have to consider. 
Another objection is that there seems to be no more 
reason why the damage should be divided in cases where 
both parties are to blame, than where the collision has 
been accidental, and when, it being a case of vis major^ 
each party has to bear his own loss/ I venture, however, 
to think that there is the greatest possible distinction 
betwe^i the two cases. It certainly would be very 
imjnst to make A responsible for any damage that might 
happen to B without A's fstult; but I see no injustice in 
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making A responsible for* a part of the damage sustained 
by B, if A has in part occasioned it. The party liable to 
make good the damage in the case of an accidental 
collision is the " vis major;'* but as he cannot be sued in 
a court of law, each party must perforce bear his own 
loss. The history of the rule indeed is interesting on this 
point, as showing that at one time no distinction was 
made between cases of accidental collision, and cases in 
which both parties were to blame. Under the old Civil 
Law, as I have shown, both were treated alike ; in both 
cases neither party could recover. This law, however, 
was overruled by the Consolato del Mare, which declared 
that in a case of accident neither [party could recover, 
but that where both parties were to blame the damages 
should be divided between them ; but then the laws of 
Oleron, and the codes which appear to have been founded 
upon it, again did away with this distinction, holding 
that in both cases the damages were to be equally 
divided between them. I have also shown that this last 
was the law in all the principal maritime nations down 
to about the end of the last century, when we again 
reverted to what I believe to be the more equitable 
principle laid down in the Consolato del Mare, distin- 
guishing between accidental collisions and collisions in 
which both parties were to blame. 

Lastly, it is objected that the rule of contributory fault 
or negligence cannot be limited to the case of ships • 
and that, if the Common Law rule is wrong in these 
cases, " it must be equally wrong in all other similar 
** cases to which it is applied." I am not prepared to say 
that the Common Law rule is not wrong in all those 
cases to which it is applied. I have never been able to 
see why, if the driver of one of Messrs. Baxendale's 
waggons, by an act of gross negligence, runs against my 
carriage, I am not able to recover anything, if it can be 
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proved that my coachman was in any way to blame 
for the collision, although Messrs. Baxendale's' waggon 
might and probably would have been wholly uninjured, 
whereas my carriage was entirely broken to pieces. But 
whether this be so or not, I confess that I do not see 
why a law, good on land, must necessarily be applied to 
the case of vessels at sea. Vessels are, it should be ob- 
served, property of a very peculiar character, — moving, 
as they do, about the world, — ^now in one country, now in 
another ; and it would seem to be very much more im- 
portant that the laws, to which they are subject, should 
be as nearly as possible the same in diflferent countries, 
rather than that the law, which applies to collisions 
between two carts in this country, should be the law 
for a collision between two vessels at sea. Reason, and 
the usage of nations, have, as your Lordship is aware, 
established a special legislation for ships, which has no 
counterpart in the Common Law of the land. Thus 
the owner of a vessel, which has been negligently run 
into and damaged by another, has a lien upon that other 
vessel for the amount of the damage ; but I never heard 
that, if two carriages came into collision, the owner 
of one would have any lien upon the other for the 
damage. Again, if a person gives assistance to a ves- 
sel in distress, he has a remedy against that vessel for 
compensation for his services ; but I never heard that, if 
a person had saved your carriage or your horse from 
destruction, he had any remedy against the carriage or 
the horse for his reward. Again, if a merchant has 
supplied necessaries to a ship, he has in certain cases a lien 
upon that ship for the amount ; but I never heard that 
a painter who had decorated your house had any* lien 
upon the house for the amount of his bill. The fact is 
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that the circumstances of the two cases are totally 
distinct, and I cannot admit that a law, which may be 
good for transactions on land, ought necessarily to be 
applied to the case of vessels at sea. 

I think now that I have examined all the objections 
to the Admiralty Rule, which have been urged by your 
Lordship, as well as by those whose opinion is entitled 
to weight. There are, indeed, other arguments which 
I have heard advanced by others against the Rule, 
which I forbear to notice, — ^not wishing, axjcording to 
an old Erench writer, " de leur faire honneur ou leur 
" donner credit," and not doing in this respect what 

" Les SS. Peres d'ancien et moyen &ge, singulierement ceux 
qui ont souffert la persecution ou le martyre sous les Morisques 
Agarenes d'Espagne, qui out cit6 les Oracles Ethniques et 
FAlcoran en leur Ecrifs, non pour s'en aider ou les prendre & 
temoin, et veu qu'ils sont trop impudens faussaires, inais pour les 
decrediter, pour reprendre leur grosse bestise, et manifester leur 
absurde impertinence." 

One writer of the highest eminence has yet to be 
noticed, Bynkershoek, who, in his Quaestiones Juris 
Privati, lib. IV. cap. XXII., who, whilst admitting 
that the law is that, where both are to blame, the 
damages shall be equally divided, observes that he 
should rather have thought that the law in such a 
case ought to have been that neither party should re- 
cover; for, as he observes, "Qui omne damnum vel 
*' plus damni passus est, nihil repetet ab eo, qui 
" nihil vel minus damni passus est, quia in pari causd 
" melior eat conditio possidentis.^' I will not say, with 
the old French writer that I have just quoted, that 
the doctrine, "quia in pari caus^ melior est conditio 
** possidentis,", as applied to such a case as this, is either 
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" une grosse bestise " or " une absurde impertinence/* 
but it is an argument which is not likely to have much 
weight in the present day. 

I will conclude this letter with a quotation 
from that very eminent writer on Mercantile Law, 
Mr. Maclach an. In his work on Merchant Shipping, 
p. 275, he says, "It has been the custom of writers 
" upon jurisprudence to bestow much attention and 
** but little praise on the second of these rules, in 
** consequence of its dividing the loss between the 
** parties, which the jurists of Cleirac's time called 
" judicium rusticorum, the rule of arbitrators, who 
** compromise everything and decide nothing. But 
" despised, although it was, it has nevertheless been 
" accepted as the rule in common use, not only by 
" these, but by Cleirac, Valin, Kuricke, Grotius, Vander 
" Linden, Vinnius, Emerigon and among other modem 
" authorities may be mentioned Pardessus, Boulay- 
" Paty, and Paillet." And if to these be added the 
House of Lords, Lord Stowell and Dr. Lushington in 
this country, and Story and Kent in the United States, 
we have an array of authorities which cannot lightly 
be disregarded. I would only further remark that, 
when Mr. Maclachlan speaks of this rule as having 
received " much attention and but little praise " from 
writers on jurisprudence, I venture to think that he 
must have referred to its application to cases of acci- 
dental collision, where, in my opinion, it would be 
extremely imjust, and not to cases in which both parties 
are in fault; for, so far as I am aware, no writer on 
jurisprudence of any eminence, except Bynkershoek in 
the passage which I have just quoted, has ever objected 
to the application of the rule to the latter class of cases. 
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I will only, in oonblusion, observe, quoting agald 
from the same old Prench authors to whom I have so 
often referredi — 

^' Quand une profonde veneration pour vons et nne inclination 
tres-pleine de respect ne nous porteroient pas k vous dedier cet 
ouvrage, la raison et la justice nous 7 obligeroient. En la place 
que Yous remplissez si dignement, vous Stes ie protecteur de nos 
coiitum^s, de nos lois^ et de tout ce qui leur appartient ; et A 
present que le commerce fisdt une portion importante des forces 
et de la grandeur de cet Etat, les costumes qui reglent ce com- 
merce, et les usages selon lesquels oit j vit, deviennent & ce 
royaume un droit neceasaire et une addttion i son droit nuuucipaL'' 

I have the honor to be, 
My Lord, 
Your Lordship's most obedient 
Humble Servant, 

H. C. EOTHEBT. 

Admiralty Registry, 
Doctors Commons, 
March, 1873. 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



